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legal briefs
by Jason W. Mauck
Ericksen Arbuthnot, Attorneys At Law

Generally, employees in California are 
“at-will”, meaning that an employer 
can fire an employee without cause or 
warning, and an employee can quit 
without warning or reason.   However, 
there are a few instances when 
terminating an employee can result in 
potential liability.  The first instance is if 
the employee has a contract that calls for 
“good cause” termination and the second 
instance is when the termination is in 
violation of public policy.  

In employment contracts, good cause 
has been defined as termination for, “fair 
and honest reasons, regulated by good 
faith on the part of the employer, that 
are not trivial, arbitrary or capricious, 
unrelated to business needs or goals, or 
pretextual.”  The employer must make 
a reasoned decision,  supported by 
substantial evidence gathered through 
an adequate investigation, and provide 
a notice of the claimed misconduct and 
provide a chance for the employee to 
respond.  Cotran v. Rollins Hudig Hall 
Intern., Inc. (1998) 17 Cal.4th 93, 108.  
The good cause standard can be explicitly 
stated in an employment contract or 
it can be implied by the words, actions 
and conduct of the employer towards an 
employee.  In determining whether “good 
cause” was implied in an employment 
contract a jury will be instructed to 
consider the employers personnel policies 
and practices, the employee’s length of 
service, whether the employer said or 

did anything to assure the employee of 
continued employment, and any raises, 
commendations, positive evaluations and 
promotions received by the employee. 

Another basis for a wrongful 
termination claim is a termination in 
violation of public policy.  The pertinent 
facts that must be determined when 
analyzing a wrongful termination claim 
are 1) whether an employer-employee 
relationship existed, 2) whether the 
employee was terminated; 3) whether 
there was a nexus between the 
termination and the employee’s protected 
activity and 4) whether the termination 
caused the former employee damage.  
The critical question is whether there was 
a violation of public policy.  There is a test 
to determine this, but a typical example 
is when the termination was in violation 
of a statute, such as discrimination 
based on race, or termination because 
the employee did something that was 
protected by statute (i.e., reporting a 
workers’ compensation claim).  

Keep in mind that there are a number of 
other tests, factors and elements to take 
into account which cannot be discussed 
in this short article, and your individual 
situation may not fit into the above 
categories.  If you have any concerns, 
the attorneys of Ericksen Arbuthnot are 
available to help.   Contact the Oakland 
Office at 510-832-7770 if you have any 
questions.
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The Basics of a Wrongful Termination Claim

business decisions
by Mary Eastwood

Funding Your New Business
Starting a business is an investment 

in yourself – you’re investing time and 
money to take control of your future.  The 
reasons for wanting to be in your own 
business are as individual as the business 
owners themselves.  But one thing they 
all have in common?  They all had to 
make some kind of financial investment.

Funding for a small business can 
come from several sources.  You’ve 
probably heard that “small business is 
the engine of the economy”.  It’s true, 
and the government has programs and 
regulations in place that encourage 
people to become business owners and 
job creators.

For instance, one of the best kept secrets 
is that retirement accounts can be used 
to finance a purchase of a franchise – 
WITHOUT incurring a tax penalty for 
early withdrawal of the funds.  We are 
always told that 401K and IRA funds are 
not accessible, but this is one of the few 
cases in which a penalty will not apply.  
In basic terms, your funds are invested in 
your own business, instead of the stocks 
of other companies. It is more complex, 
of course, so proper handling is crucial, 
and there are companies we recommend 
that specialize in this popular funding 
option.  

The US Small Business Administration 
(SBA) has several loan programs for new 
businesses. The SBA does not itself make 
loans, but it provides a loan guarantee 
program so that banks can make business 
loans.  Banks making SBA loans will 
require that you have some “skin in the 
game”, usually 30%, and that the loan 
be collateralized by assets such as real 
estate, investments or equipment.  Some 
franchise companies are “SBA registered” 
meaning that SBA lenders have ready 
access to documentation about the 

franchise model and its experienced 
management.

Other sources are personal savings, 
partners, and family. It may surprise you 
to know that the majority of franchises 
can be started, including working capital, 
for under $250,000. Most franchises are 
not the fast food restaurants that you 
typically imagine.  There are franchises 
in over 90 industries.  Whatever business 
you start, you can assume that you will 
need to fund at least a portion with some 
of your own capital.

You’ll need to set aside adequate cash 
reserves or have a secondary income to 
live on while you are building your new 
business. You could elect to keep your 
job while starting a manager-run “semi-
absentee” business, or a working spouse 
or partner could provide household 
income.  Only through a careful research 
and due diligence process will you be able 
to make your financial projections and 
determine if the business is right for your 
financial and lifestyle goals.

 Future columns will discuss topics 
such as franchise regulations, financing, 
choosing a business, research, due 
diligence, business planning, and 
choosing advisors.  If there are topics you 
would like to see covered, let me know!

Mary Eastwood is a franchise 
specialist at FranNet San Francisco 
East Bay.  FranNet provides no-
charge, no obligation advice and 
coaching to individuals interested in 
franchise business ownership.  For more 
information, contact Mary Eastwood at

925-566-7665, meastwood@frannet.
com or visit www.frannet.com to take 
your Personal Franchise Assessment.
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Taking charge of your career and fulfilling your financial 
and personal goals means making a bold move.

a little bit  0ff!
the humor of Cathy Turney

Ode to Decrepitude
As I “mature,” I find there’s less and less 

of me I want to expose to public view. It’s 
a recurring issue as summer approaches 
each year. There are remedies: exercise, 
cosmetic surgery (really—costs $8,000—I 
heard it on the radio), camouflage. Do 
you just not want to bother?

I could grouch about the inequity of it 
all—that a man can exercise once a week 
for five minutes and have a buff bod. Jane 
Fonda notwithstanding, it doesn’t work 
like that for us women. 

I will not accept this lying down. No, 
I’ll sing about it! Bring it on, mean, old, 
sexist, Father Time! 

Here is my Ode to Decrepitude (sung to 
the tune of Blowin’ in the Wind, by Bob 
“Buff Bod” Dylan):

How many reps does a gal have to do
Before she-ee looks like Michelle?
Yes, and how many pounds do-oo I have 

to lift,
So my body stops looking like hell?
This hurts—oh my God—how much can 

I endure?
I think I will just sit a spell.
These triceps, my friend, are blowin’ in 

the wind
My triceps are blowin’ in the wind.

Yes, and why am I here with these hot 

little babes?
Suffer-i-ing their long, gawking stares?
What did I sign? Can I cancel it still?
When there’s no guarantee and…who 

cares? 
Oops, was that your foot, oh so sorry, 

my dear
I guess now they’ll want me to leave.
These triceps, my friend, are blowin’ in 

the wind
My triceps are blowin’ in the wind.

Yes, and I won’t accept that I’m over the 
hill

No-o, surely, there must be a pill.
Well, I still have my mind
But perhaps not for long.
The answer, my friend…What was the 

question? 

Thanks to my friend, Jeanne-Marie 
Baker, who remarked to me that her 
triceps really do “blow in the wind.”

Cathy Turney, author of “Tales of a
Codependent Pet Owner,” captures the
humor in coping with technology and social
media, her left/brain right brain marriage to
My Husband The Engineer and her
codependency on dogs. Contact, comment
and follow Cathy’s blog at
www.AlittleBitOff.net. or her web at
www.CodependentPetOwner.com.
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